The transposition of the new EWC Directive in national legislation: the United Kingdom and Portugal
The recast EWC Directive, which came into effect on 06 May 2009, stipulates that all EU Member States have to adjust their national EWC legislation before 05 June 2011.  This means that, with the 27 EU Member States and the 3 States of the European Economic Area, 30 new laws have to be drawn up in two years.  Portugal was first to publish its new law on 03 September 2009 Lei 96/2009, Conselhos de empresa Europeus. (http://dre.pt/pdf1sdip/2009/09/17100/0586105867.pdf,in Portuguese).
In the United Kingdom, where social legislation is drawn up via a public consultation procedure, the EWC legislation is ready.  At the end of 2009 the Government published a proposal that everybody could provide feedback on.  Forty-four bodies and people, among which trade unions, employer organisations and European Works Councils used this right.  Subsequently there was a summary of the feedback and comments from the Government.  After that the amended law proposal was submitted to Parliament on 06 April of this year.  Members of Parliament now have two months to request a debate, but the Press Officer of the relevant Ministry does not expect that to happen. 

The new law, entitled: Transnational information and consultation of employees (amendment) regulations 2010 (SI 2010/1088), is made up of additions to the original EWC legislation of 1999.  Portugal has chosen for the law to come into effect 60 days following publication, whereas the new UK EWC law will only be effective as from 05 June 2011.  Therefore the “old”, 1999 legislation will apply to all EWC agreements signed under UK law until June of next year.  
There are good reasons to follow developments in the United Kingdom closely.  A lot of multinationals (265) that fall under the EU Directive are headquartered in the UK.  According to estimates, there is an EWC in fewer than 40% of these multinationals, so one can expect that a considerable amount of new EWCs will be based on English law.  Furthermore, companies without headquarters in Europe often chose English law for their EWCs, which of course is not the workers’ preference, since UK legislation is not known for being particularly beneficial to their interests.  Moreover, the legal system in the UK is very unwieldy when it comes to going before the courts in the event of a difference in opinion with management.
In the UK transposition, the choice was made to either use the wording in the recast Directive or follow it very closely.  So there will be few surprises in the implementation.  In this article we will look at where the new law does somewhat differ from the Directive or are specific to the UK situation.
It is interesting to note for instance, that information and consultation are in a separate article in the new law.  The definition of information has been transformed into a package of conditions for information.  As to the definition of consultation, rules about the consultation procedure have been drafted.  All the aspects in the definition have been taken up.  The employers insisted to have added that the management’s responsibility to actually take the decision must be taken into account when the EWC delivers its opinion.
There is a provision in the recast Directive that the EWC represents workers’ interests in the company as a collective entity.  This provision was included in the UK EWC law with a reference to existing articles which lay down what means the employer must make available to EWC members for that purpose.  The right to training for SNB and EWC members in the Directive has also been taken up.  However the company is not obliged to free up the time or to compensate for it, in spite of the fact that the Directive states that there should be no loss of salary.  Here the UK legislator does not show his best side.
The discussion that took place among the social partners at European level about the ‘transnational’ concept led to a broader description in the Directive’s recitals.  The discussion was repeated again in the UK.  To the workers’ disappointment, the UK legislator decided to ignore the recitals and to limit the concept of ‘transnational’ to the former description: as affecting the whole company or workers from at least two Member States.
In the recast Directive there is the obligation to establish the link between information and consultation in the European Works Council and at national level in the EWC agreement.  If nothing is laid down, information and consultation must take place at both levels.  The new UK law places the responsibility in the latter case on two levels of management: either the management of a company site, or the company’s central management.  In the case of a company without European headquarters the responsibility is assigned to the representative of the company’s central management.  What is more, it is stipulated that the information and consultation procedures at the different levels have to begin within reasonable time of each other.
Another change in the new UK legislation is the addition of articles on temporary workers.  The UK has incorporated EU Directive No 2008/104 on Temporary Agency Work, insofar as relevant to the EWC law.  When the central management informs the EWC about headcount, figures regarding the amount of temporary workers working in the company have to be given as well.  For the UK temporary workers will not be factored in to establish thresholds in the case of the company that has brought in the temporary workers.  The articles about this subject in the new EWC law will not come into force until 01 October 2011.
For an EWC based on UK law going to the courts was an unwieldy affair up to now.  The EWC has to fund the legal case on its own and runs the risk of having to bear the legal costs of both parties.  The financial sanctions that can be imposed on management are rather small and it is not possible to put a halt to measures being implemented.  That is why it is important to see what the UK legislator has done in terms of the European Commission’s requirement that the national legislators, in the event of failure to fulfil obligations arising from the Directive, have to devise administrative and legal procedures and ‘effective and dissuasive sanctions that are proportionate to the severity of the offence.’

Let us first address the sanctions.  Up to now in the United Kingdom central management could be fined up to GBP 75,000 for not complying with the arrangements made under the EWC law.  A pittance for a large multinational.  The amount has now been increased to GBP 100,000.  However it would have been much better if the judge were able to freeze the implementation of decisions until information and consultation have been conducted properly, as in other European countries.  Examples from France have shown that this has a much more dissuasive effect than simply paying a fine.
There are two improvements with respect to court proceedings.  Firstly, EWCs now have six months to bring a case before the courts.  The legislator recognizes that it is simply time-consuming and difficult for an EWC to exchange information and to come to a decision.  What is also new is that disputes about the EWC will now be brought to the more accessible ‘Central Arbitration Committee’ (CAC) at first instance.  If after the CAC has delivered a verdict one of the parties wishes to take it further, it can do so before the ‘Employment Appeal Tribunal’ (EAT).  This is also the court that can fine the central management.  If the CAC decides in the EWC’s favour and the worker representatives believe that the company ought to be fined for its offences, then the EWC must go before the judge of the EAT within three months.
Going to the CAC will generally not be costly for the EWC.  Nevertheless a case in the EAT can be considerably more expensive.    Even under the new law it is up to the EWC to fund its own court proceedings.  When it comes to giving out a fine, the UK law only talks about the central management.  However it is possible that if the EWC loses a case the EAT can order it to cover the legal costs of both parties. 
Just like the new Directive, the new EWC law in the United Kingdom is a clear improvement on the existing law.  More particularly the new provisions about information and consultation will certainly benefit the functioning of the EWC.  The UK legislator nonetheless did not make much effort to add that little more to the Directive.  Its position in the discussion about the concept of ‘transnational’ is an illustration of this and is somewhat disappointing.  The EWC’s possibilities of taking legal action have been improved, but it remains difficult for the EWC to legally have the court rule in its favour if central management does not respect its rights, even just for a lack of funding.  If even but few EWCs avail of the right, the possibility to appeal and perhaps stop a management decision being implemented is significant in terms of considering the EWC as a serious, recognized partner.  In this respect, EWCs based on UK law are in a more disadvantaged position than EWCs in other Member States.
The UK EWC law is available on the following link:
http://www.opsi.gov.uk/si/si2010/uksi_20101088_en_1
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